
PAYING NON-RESIDENTS — 
WATCH OUT FOR 
WITHHOLDING TAX!

Non-residents of Canada are subject to withholding tax on various kinds 
of income paid to them by Canadian residents. If you are a Canadian resi-
dent making such payments to a non-resident, you must withhold the 
required amount and remit it to the Canada Revenue Agency within a 
prescribed period. These rules cover, for example:
• Interest

 Example: you make interest payments on a loan you received from a 
non-resident (whether at arm’s length or a family member).

 The withholding tax on interest is to be eliminated on arm’s length 
loans, quite possibly within the next year or two. This was announced 
in the March 19, 2007 federal Budget.

• Dividends

 Example: your corporation pays dividends to a non-resident who 
invested in the business as a shareholder, whether through common 
shares or preferred shares.

• Rent for the use of property in Canada
 Example: you rent a house from a landlord who lives in Hong Kong 

and purchased the property as an investment, and who does not use 
a rental agent in Canada to collect the rents.

 • Royalties

 Example: you license a software program from a company in Italy.
• Estate or trust income

 Example: you are executor of an estate, and income earned since the 
deceased’s death is payable to a beneficiary in Mexico.

• Pension income

• RRSP/RRIF withdrawals

• Commissions or fees in respect of services rendered in Canada. 
(While the rest of the non-resident withholding tax rules are in sec-
tion 212 of the Income Tax Act, this one is buried in section 105 of 
the Income Tax Regulations and is often overlooked, even by many 
accountants.)
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 Example: a motivational speaker who now lives in the Bahamas comes 
to Canada to lecture to your employees.

Alimony, spousal support and child support were formerly subject to 
withholding tax. This was eliminated in 1997, and so you do not have to 
worry about withholding tax on any such payments you make to a spouse 
or ex-spouse who now lives outside Canada.

The non-resident withholding rules are very complex, and there are many 
exceptions and qualifications, both in the Income Tax Act and in Canada’s 
86 tax treaties with other countries.

Amount to be withheld

The amount to be withheld is, according to the Income Tax Act, 25% (15% 
for commissions or fees on services rendered in Canada). If the payee is 
resident in a country with which Canada has no tax treaty (e.g., Greece, 
Bolivia, Paraguay or a tax haven such as the Bahamas, Cayman Islands or 
Liechtenstein), you must normally withhold the full 25%.

For most countries, however, you must find out whether the tax treaty 
between Canada and that country reduces the withholding tax. The rate 
that applies will depend on the type of payment as well as the country of 
residence of the payee.

For example, here are some of the reduced rates of withholding tax pro-
vided by the Canada-United States tax treaty:

Interest 10%
 (this is to be reduced to zero in the future, under proposed amendments 

to the treaty announced in the March 19, 2007 federal Budget)
Dividends 15%

 (reduced to 5% if the shareholder is a corporation that owns at least 10% 
of the Canadian company’s voting stock)

Rent (real property) 25%
 (no reduction, as the treaty does not deal with such payments)

Royalties 10%
 (reduced to zero for most payments for use of a patent, computer soft-

ware or technology)
Estate/trust income 15%

 (for income arising in Canada)
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The tax treaty reductions often have detailed exceptions and special rules, 
and so the specific treaty must be consulted in each case. (The figures 
above apply only to payments to residents of the U.S.)

Can the non-resident get back the tax?

Generally, no. The non-resident withholding tax on passive income is 
normally the actual tax, not a prepayment on a tax to be calculated later (as 
is the case with employee payroll deductions that are withheld at source, 
or the withholding tax on RRSP withdrawals by Canadian residents). The 
non-resident normally does not and cannot file a tax return in Canada to 
report the income.

There are some exceptions, however. The most significant is for rent on 
real property. The non-resident can elect to file a regular Canadian tax 
return to report the income, and to pay tax at normal Canadian rates on 
the net income from the property, rather than having 25% withheld on the 
gross. Where the expenses of the property are significant (e.g., mortgage 
interest, utilities, property taxes, property management fees and insur-
ance), the non-resident will normally do this. In such cases, arrangements 
can be made in advance to reduce the amount that has to be withheld from 
each payment of rent.

For commissions or fees on services rendered in Canada, the non-resident 
does file a Canadian tax return, and pays regular Canadian tax, with a 
credit for the 15% tax withheld by the payer.

What happens if you don’t withhold or don’t remit?

If you fail to withhold the required percentage from each payment, you 
are liable for that percentage (or possibly more, if the amount you pay is 
considered to be a “net” amount after withholding tax). You are also liable 
for interest and penalties, which can be quite substantial. Interest com-
pounds daily at a prescribed rate which changes quarterly (currently 9%). 
The penalty is normally a flat 10% of the amount you failed to withhold, 
but can be much higher for repeated violations or intentional failure to 
withhold. Criminal sanctions can also apply if you know about these rules 
and your failure to withhold is deliberate.

Similarly, if you withhold tax but fail to remit it to the CRA by the due 
date, you will be liable for the tax plus interest and penalties. The funds 
that you have withheld are considered to be held in trust for the federal 
government; you must not consider this as your own money.
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If you are making any payments to non-residents, it is important to 
obtain accurate advice as to your possible obligation to withhold and remit 
withholding tax.

HOME BUILDERS BEWARE! 
TAX DANGERS ABOUND

It is generally known that there is no tax on the gain on your principal 
residence when you sell it. The Income Tax Act deems the capital gain to 
be zero, and in practice you need not even report the gain to the Canada 
Revenue Agency, unless you have more than one residence for a given year 
and need to file a designation choosing one of them as your “principal 
residence”.

 Some small home builders try to profit from this rule. They build a home, 
move into it for a short time, and then sell it. They may do this repeatedly, 
building and selling one home after another every year or so. The Canada 
Revenue Agency calls these builders “house hoppers”.

Such builders are in for two nasty surprises when the CRA catches up 
with them — and many of them are ruined financially when the chickens 
finally come home to roost.

Income tax — full tax on the profit

The first problem the builder faces is an income tax problem. The “prin-
cipal residence” exemption applies only to capital gains. It does not apply 
to business profit or to an “adventure in the nature of trade”.

If the purpose of building a home was to sell it, then the gain will be fully 
taxable as income (business profit) when the home is sold. Thus, not only 
will the principal residence exemption not apply, but the one-half taxation 
of capital gains will also not apply, and high tax rates (up to about 46% 
depending on the province) will apply to the profit.

If the builder did not keep good records of expenses, or paid cash to 
some of the subcontractors and suppliers, the problem will be even worse, 
because the “profit” calculated by the CRA auditor will be higher than the 
actual profit. It may take a lot of work to convince an auditor of the real 
costs of building the home, if the builder does not have proper documenta-
tion.
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GST — “self-supply rule”

The second problem the builder faces will be a GST assessment. Tax will 
apply under the GST “self-supply” rule, even before selling the home, sim-
ply because the builder and his family moved in.

The “self-supply” rule works as follows. If a builder builds a new home 
and sells it, the sale is taxable. If the builder, instead of selling the home, 
leases it out or occupies it personally (or allows a family member to do so), 
then the builder is deemed to have sold the home (to himself), and GST is 
payable immediately on the full fair market value of the home, including 
the land value. This GST must normally be remitted to the CRA within one 
month after the end of the current reporting period. (Offsetting input tax 
credits will be available for the GST paid on construction materials and to 
subcontractors, but only if the builder has kept invoices showing GST reg-
istration numbers of the suppliers, and only if the builder did not already 
claim these credits when the expenses were incurred.)

After that, a sale of the home is normally exempt. The idea is to tax the 
home as soon as it is occupied as a new home, and not to allow a lease or 
personal occupancy to postpone the application of the GST.

The same principle also applies to residential condominium units and 
apartment buildings; in the latter case, the entire building is deemed to have 
been sold at its fair market value as soon as the first unit is occupied.

These rules (in section 191 of the Excise Tax Act) have numerous condi-
tions and exceptions. For example:
• if the builder can show that he built the home purely for personal occu-

pancy and not for resale, he will not be a “builder” as defined, and the 
GST rule will not apply.

• even if he is a “builder”, if he occupied the home as his primary place of 
residence (rather than, for example, to enhance its saleability), the self-
supply rule may not apply.

However, the Courts have held that, where the home was built with the 
intention of selling it, the fact the builder moved in with his family does not 
help him. In these cases the Court will usually hold that the property was 
primarily part of the builder’s “inventory” rather than primarily being the 
builder’s residence, and is subject to the self-supply rule.
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Be warned!

The CRA (and, in Quebec, Revenu Québec) will audit “house hoppers” 
with a vengeance.

Real estate and property transfer records are kept very accurately for 
legal reasons, and are now electronic records in many provinces, so it is 
not difficult for the tax authorities to find such builders. It is often a simple 
matter for an auditor to trace a builder’s recent addresses, whether from 
tax returns or any other source, and to research electronically the history of 
ownership of each of those addresses.

Small builders must be careful in this minefield. Those who play the 
“build-it-move-in-and-sell” game must be particularly aware of the double 
hit they will take, on both income tax and GST, if the tax authorities figure 
out what they are up to. Note also that, on the GST side, if the builder has 
not filed a GST return for the reporting period, he can be assessed at any 
time — even 10 or 15 years after the transaction. Some builders, even in 
2007, are being assessed on homes that they built and moved into in the 
early 1990s.

NEW POLICIES 
AT CRA ENQUIRIES AND 
PAYMENT COUNTERS

The Canada Revenue Agency has changed how it provides services to 
taxpayers at its enquiries and payment counters. The following are some of 
the key changes:
• Over the past year, enquiries counters have been reconfigured to offer 

self-serve Internet, forms kiosks and direct access to CRA call centres. 
Service agents will help taxpayers use self-serve options and make them 
aware of the information and channels available to them.

• Service by appointment (call the CRA’s 1-800 enquiry lines) is available 
to discuss your tax affairs with a CRA enquiries agent. As the CRA puts 
it, this “eliminates wait times and ensures that the best available agent 
is assigned to address your needs”. But this also means that you cannot 
simply walk into a tax services office to ask for help dealing with a tax 
issue.

• The CRA has closed its public mail counters. All tax offices now have 
secure drop-off boxes for hand-delivered mail.
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• Starting August 13, 2007, the CRA will implement a “no currency” pol-
icy at all payment counters. However, the CRA will continue to accept 
other forms of payment such as cheque, money order or debit card, but 
not cash payments.

If you need a copy of a printout from your account, you can get the infor-
mation most easily by:
• Calling the CRA telephone enquiries service at 1-800-959-8281 and ask-

ing for the information to be mailed to you. 
• Viewing your tax return information on the Internet, at cra.gc.ca/myac-

count. Accessing the “My Account” service requires a Government of 
Canada “epass”. If you do not yet have one, you can register for the 
epass on the CRA Web site, and an activation code will be mailed to you 
within a few days. 

Getting an epass and signing up for My Account is a good idea for all 
taxpayers. As discussed in our November 2006 letter, you can use My 
Account to get information on your account balances, refunds, instalments, 
RRSP limits, tax returns, carryovers, Child Tax Benefit payments, and other 
amounts, and you can do various transactions on-line such as changing a 
past return, changing your address or telephone number, or registering a 
formal dispute with the CRA. For corporations, various online activities 
can be done through “My Business Account”.

GST ON SALES OF LAND
If you are considering purchasing or selling land — such as vacant land or 

farmland — you should be aware of the possible impact of the 6% GST (14% 
HST in Nova Scotia, New Brunswick and Newfoundland & Labrador).

GST generally applies to all sales of land by a corporation.
Where the vendor is an individual, the rules are more complicated. In 

some cases GST will apply; in others it will not.
In general, if the land has been used by the vendor in a business with a 

reasonable expectation of profit, GST will apply when it is sold. This “use 
with a reasonable expectation of profit” can in some cases be something as 
trivial as renting out or licensing the land for farming or grazing.

As well, the sale will be taxable if the land was rented out or licensed 
even without a “reasonable expectation of profit”, if the vendor was a GST 
registrant (meaning a person registered for the GST, or who was required 



to register, by having more than $30,000 in annual group sales from com-
mercial activities).

There are other circumstances as well in which land will be taxable when 
sold by an individual. One such case is where the land was severed or sub-
divided by the vendor. (In general, however, a single severance into two 
parcels will not make the sale taxable.) It is uncertain whether a severance 
done before this rule came into force (April 1996) will make the sale tax-
able; the Excise Tax Act and the Canada Revenue Agency say yes, but in one 
Court decision in 2000 (Arsenault), the Tax Court of Canada ruled that the 
legislation does not operate retroactively in this way.

If you are involved in the purchase or sale of land, make sure you under-
stand how the GST will apply before you sign an agreement of purchase 
and sale!

AROUND THE COURTS
Provincial tax credits and provincial residence 
cannot be appealed to Tax Court

Most taxpayers who are considering an appeal of a tax assessment issued 
by the Canada Revenue Agency believe that their appeal can be brought to 
the Tax Court of Canada. In general, this is true. However, not always.

The CRA administers the provincial personal income tax system for all 
provinces other than Quebec. Most aspects of provincial income tax are 
consequential on the calculation of tax for federal tax purposes. However, 
there are some strictly provincial tax matters. For example, there are pro-
vincial tax credits that do not have a federal equivalent. There may also be 
a question as to which province the taxpayer is resident in on December 31, 
which determines which province’s tax will apply.

Several taxpayers have found out the hard way that the Tax Court of 
Canada has no jurisdiction over an appeal of a strictly provincial tax mat-
ter, even if the assessment was issued by the CRA. Such taxpayers would 
have to appeal to the provincial superior court, a daunting process in any 
circumstance — and by the time they find this out, the time for appealing 
has usually expired.

The most recent victim of this jurisdictional quagmire was Edna McKim. 
She filed a tax return on the basis that she was resident in Ontario on 
December 31 of the taxation year, but the CRA assessed her on the basis 
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that she was resident in Newfoundland & Labrador, which has signifi-
cantly higher tax rates.

Ms. McKim appealed the assessment to the Tax Court of Canada. The judge 
ruled that he could not hear the appeal. The only place Ms. McKim could 
appeal was to the Trial Division of the Supreme Court of Newfoundland & 
Labrador.

* * *
This letter summarizes recent tax developments and tax planning opportunities; however, we recommend that 
you consult with us before embarking on any of the suggestions contained in this letter, which are appropriate 
to your own specific requirements.
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 Please contact me to discuss my financial and tax needs.

 Please add my name to your tax letter mailing list.

Name: 

Company: 

Address: 

City: 

Postal Code: 

Telephone: 

Tel: 604.461.3220
Fax: 604.461.3999
www.newportgrp.com

info@newportgrp.com

The Newport Group 
Chartered Accountants

600 – 205 Newport Drive

Port Moody, BC  V3H 5C9

✁


