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CHANGES TO CRA
“FAIRNESS” PROVISIONS

The Canada Revenue Agency has operated its “Fairness” system since
1991. The Income Tax Act allows the CRA, at its discretion, to take cer-
tain kinds of actions to provide relief to taxpayers who have run into tax
problems. The steps that the CRA can take are to:

e cancel or waive part or all of the penalty and interest on a tax debt;
* accept certain elections or revocations when filed late; and

* issue income tax refunds beyond the normal three-year reassessment
period for an individual (but not for a corporation).

In general, the taxpayer must request relief within 10 years of the taxa-
tion year in question.

The CRA has developed detailed administrative guidelines that allow
officials to provide Fairness relief when a taxpayer has experienced
unexpected circumstances, delay or misinformation by CRA officials, or
financial hardship.

As of June 2007, the CRA has changed from the term “fairness provi-
sions” to “taxpayer relief provisions”. The reason for the change is to
better reflect the idea that these rules are quite separate from the legal
rules that give the taxpayer the right to object to an assessment based
on legal rights; and to emphasize that these rules are a separate body of
rules from the general concept of “fairness” which the CRA describes as
a “key corporate value that the Agency commits to when dealing with
taxpayers”.

The taxpayer relief provisions are all discretionary. The CRA does have
an obligation to consider an application carefully, but the decision can-
not be appealed outside the Agency. The only legal remedy available to
a taxpayer is judicial review in the Federal Court to ensure that proper
process was followed and that the CRA properly considered all of the
information provided to it. The Courts cannot order the CRA to provide
relief such as waiver of interest.

The most commonly used taxpayer relief provision is the request for
waiver of interest, often on the grounds of delay, misinformation by CRA
officials, or unexpected events such as an illness or death in the family
which prevented a taxpayer from complying with their tax obligations
for a period of time.



If you are interested in knowing more about whether “taxpayer relief”
may apply to a given situation, see Information Circular 07-1, “Taxpayer
Relief Provisions” (May 31, 2007), available on the CRA web site at
cra.gc.ca. It replaces Information Circulars 92-1, 92-2 and 92-3, which
described the CRA’s Fairness rules since 1992.

COMPUTER CONSULTANTS

Many individuals in the computer industry work as computer consul-
tants. If you are in this group, are you aware of the various tax issues that
affect your work?

Here are a smattering of points to keep in mind:

1. If you are an employee rather than an independent contractor, you
cannot deduct most expenses, and your employer is required to
withhold income tax at source, as well as EI premiums and CPP
contributions. (Similarly, if you have incorporated your business
but your relationship with your company’s client is really that of
employee to employer, you will be considered to carry on a “per-
sonal services business” and there will be a very serious tax cost.)

If you are working entirely for one company or are under the control
of one major company, you might be an employee. The dividing line
between employee and self-employed is not always clear. The rest of
this article will assume that you are an independent contractor (self-
employed), and are not incorporated.

2. If you are an independent contractor carrying on business, the
income you earn is business income. No income tax will be with-
held at source, but you will have to set aside enough money to be
able to pay your quarterly instalments (after your first year of carry-
ing on business) as well as your April 30 income tax balance.

3. If you are an independent contractor, you can deduct the expenses
of earning your self-employment income. This can include office
supplies; advertising; liability insurance; capital cost allowance
(depreciation) on capital assets such as computer equipment and
furniture; travel from your home office to a client site; office tele-
phone and cell phone charges; and, in most cases, a portion of your
home expenses (such as mortgage interest or rent, insurance, utilities
and maintenance) if you have a home office.



4. Assuming you are self-employed, if your annual revenues exceed
$30,000, you must register for GST with the CRA and collect 6% GST
on your services. In Nova Scotia, New Brunswick or Newfoundland
& Labrador, this will be 14% HST instead of 6% GST. In Quebec, this
will be combined GST and Quebec Sales Tax (QST/TVQ, which is
7.5% of the GST-included amount of your invoice). The company that
is paying you will usually not mind this in the least, since they will
receive an input tax credit (refund) of all the GST, HST or QST that
you charge them.

5. You may also need to register for and collect provincial retail sales
tax, depending on your province and the location of your client.

-~ hﬂﬂm -~ (Ontario, B.C., Saskatchewan, Manitoba and PEI all have retail sales

taxes.) For example, in Ontario, any work that you do to install,
R [ maintain or upgrade software, other than custom software that was
T written solely for the use of one client, is considered to be a taxable
e service subject to 8% retail sales tax.

I:I The Ontario Ministry of Finance has been aggressively auditing

computer consultants and issuing assessments for the tax on four
years’ worth of such computer-related services, plus interest. In
Saskatchewan, virtually all software services (installation, mainte-
nance, support, etc.) are now taxable, even for custom software.

6. If you have not been charging and collecting all of the sales taxes you
should have, you may want to consider making a “voluntary disclo-
sure”, to inform the tax authorities and get penalties waived. You
may still be able to collect the tax from your clients, even for work
done years ago, so that you can remit the tax to the government. The
availability and details of voluntary disclosures vary between the
federal authority (CRA) and the various provincial authorities.

PRESCRIBED INTEREST RATES

The Canada Revenue Agency has announced the prescribed interest rates
for the third quarter of 2007.

For July to September 2007, interest charged by the CRA on late pay-
ments of income tax and instalments, as well as late remittances of GST, is
9%, compounded daily.

Interest paid by the CRA on late refunds (of both income tax and GST,
once more than 30 days have passed) is 7%, compounded daily.




The minimum rate of interest for other purposes, such as shareholder
loans and to avoid the attribution rules between spouses, is 5%.

These rates, which are based on the average rate for recent Government
of Canada treasury bills, are unchanged since October 2006.

ON-LINE “ATTENDANCE" AT
UNIVERSITY NOW ALLOWED

The Income Tax Act provides a credit for tuition paid to a qualifying
educational institution. An institution outside Canada must be a university
to qualify. The credit is worth about 22% of the amount of tuition paid,
depending on the province.

In recent years, many universities have begun to offer courses that are
taken via the Internet. This goes well beyond traditional “correspondence”
courses; the student may be fully interacting with the professor and with
other students, via email, online chat, interactive video and other soft-
ware.

Numerous students have claimed the tuition credit for such courses. The
policy of the Canada Revenue Agency (CRA) was to disallow the credit
unless the student was physically attending the university. The require-
ment in the Income Tax Act is that the student be in full-time “attendance”
at the university.

Several students took this issue to the Tax Court of Canada. In the early
years, the Court tended to rule that “attendance” meant physical atten-
dance. Over the last few years, however, the Court has issued numerous
judgments ruling that “attendance” can include on-line attendance.

It’s nice to see the government responding to today’s realities!

CHARITIES MUST FILE
THEIR ANNUAL RETURNS!

If you are on the board of a charity, or if you volunteer for or work for a
charity, you should be aware of the stringent new policy that the Canada
Revenue Agency is now following with respect to the charity’s annual
T3010A return.

Charities are entrusted with the ability to issue tax receipts that effec-
tively provide the donor with a credit for up to half the amount donated.



As such, charities must account very carefully for how they use the funds.
The T3010A return is the key tool with which this is done. However, it is a
complex return and can require a lot of work to prepare.

The T3010A return is due 6 months after the charity’s year-end. A char-
ity needs to be only one month late before the CRA will send it a formal
notice of intention to revoke its charitable registration status. Three months
after that, revocation proceedings will begin. If the registration is revoked,
the charity must pay a $500 late-filing penalty, plus go through a complex
process of re-registering, to be able to issue tax receipts. Otherwise it must
dispose of all its assets to other charities within one year, failing which the
government will seize all of its assets.

If you are involved with a charity, make sure it is staying up to date with
its T3010A filing obligation!

INVESTMENT TAX CREDIT
FOR APPRENTICES

Does your business employ trade apprentices?

An investment tax credit introduced in 2006 will subsidize part of the cost
of wages you pay to apprentices in qualifying trades.

The credit is 10% of the wages you pay to each qualifying apprentice, up
to a limit of $2,000 credit per employee per year (i.e., $20,000 in wages). It
applies to wages paid after May 1, 2006 (not including bonus or taxable
benefits).

Under the Interprovincial Standards “Red Seal” program (www.red-seal.ca),
there are approximately 45 Red Seal trades.

The employee must be in the first two years of a registered apprenticeship
in one of the qualifying trades. (The apprentice need not be a newly hired
employee.) The apprenticeship contract must be registered with the federal
or a provincial government in a program designed to certify or license indi-
viduals in that trade.

RRSP FUNDS CAN BE
SEIZED FOR TAX DEBTS

Unless placed with a life insurance company, RRSP funds in all provinces
other than Saskatchewan can generally be seized by the CRA for unpaid tax
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debts. (To add insult to injury, when the funds are taken out of the RRSP
they are taxed as well!)

In the recent Cameron case, the Federal Court confirmed that the CRA can
seize RRSP funds in Ontario by having the local Sheriff issue a “writ of exe-
cution” to the financial institution that holds the RRSPs. No specific Court
order is required. This follows a similar decision in a B.C. case in 1994.

CRA INVESTIGATORS
GIVEN BADGES

In recent years, the CRA has been forced to separate its audit activities
from its investigation activities.

An audit is done to determine how much tax is owing. The result is an
assessment or reassessment, which requires the taxpayer to pay an amount
to the CRA. This amount may include a penalty. The taxpayer has the
right to object to such an assessment, and to appeal it to the Tax Court of
Canada.

An investigation is the beginning of a criminal proceeding. The result
may be a prosecution, under which charges are laid and the taxpayer must
appear in Court. If the taxpayer is convicted (or pleads guilty), the Court
will impose a fine and possibly a jail term.

The Income Tax Act gives the CRA broad audit powers to demand infor-
mation from taxpayers, banks and anyone else, for audit purposes. Such
information must be provided, and it is an offence not to comply. However,
the Supreme Court of Canada rules in the 2002 Jarvis case that these audit
powers cannot be used, once a criminal investigation has begun, to obtain
information to be used in a prosecution.

Since Jarvis, the Courts have frequently thrown out evidence that was
found to have been obtained, by means of CRA’s audit powers, after an
investigation had begun.

In recognition of the different roles played by auditors and investigators,
the CRA announced on March 28, 2007 that it has issued identification
badges to its investigators.



AROUND THE COURTS

Dividend costs shareholder
more than 100% of the dividend!

The Income Tax Act provides rules that allow the CRA to pursue a “tax
debtor” — someone with an unpaid tax bill — in various ways. One of
these collection mechanisms, in section 160 of the Act, is the CRA’s ability
to assess any person, not dealing at arm’s length with the tax debtor, who
receives money or property from the tax debtor without paying full value
for it. (A parallel rule in the Excise Tax Act applies to unpaid GST.)

This rule applies, for example, to a husband who transfers cash or the
family home to his spouse and then has no assets when the CRA comes call-
ing to collect his tax owing. The CRA can assess the spouse for the amount

he transferred to her — even if neither of them was aware at the time that
he had a tax debt.

The rule also applies to dividends from a corporation to its shareholders,
in a non-arm’s length situation (such as to a shareholder who controls the
corporation). The Courts have ruled that section 160 can be used to assess
such a shareholder for the amount of dividend received, up to the amount
of the corporation’s tax debts.

In the 2005 Gilbert case, the Tax Court of Canada had ruled that the share-
holder was only liable for the “net” amount of the dividend, after paying
tax on it. After all, if the shareholder received a $10,000 dividend and paid
30% tax, the shareholder had only benefited by $7,000.

Unfortunately, the Federal Court of Appeal recently overturned this deci-
sion. Based on a strict reading of section 160, the Court of Appeal ruled that
the entire amount of the dividend falls within the rule allowing the CRA
to recover the amount transferred — even though the shareholder already
paid tax on the dividend.

The result is a cost of 130% to the shareholder (if the tax on the dividend
was 30%). In other words, the shareholder is far worse off than if he had
never received the dividend in the first place!

Note that these rules apply even if the shareholder and corporation were
not aware of its tax debt (e.g., because it surfaced later on a CRA audit), and
there was no intention to defraud the government.

Shareholders beware!



Federal Court of Appeal
cracks down on tax shelters

The Income Tax Act has stringent rules that apply to “tax shelters”
— everything from permissible flow-through share investments to abusive
charitable-donation schemes. A taxpayer who uses a tax shelter must report
the tax shelter’s CRA identification number when claiming the shelter’s
deductions or credits on the tax return. This allows the CRA easy access to
the information it needs to audit the shelter and to know who all the inves-
tors are. A taxpayer who fails to report the claim as a tax shelter on a special
form, and report the identification number, is denied all of the deductions
and credits provided by the shelter.

What is a “tax shelter”? The Act provides a detailed definition, which is
quite complex. In very rough terms, it is an investment that is promoted
as providing tax benefits within four years that exceed the real cost of the
investment.

These “tax shelter” rules came into effect some years ago, and a num-
ber of cases on these rules have come before the Courts. The Tax Court of
Canada had given conflicting decisions on the definition of “tax shelter”,
and on the extent to which the CRA must be able to point to actual repre-
sentations made when the investment was promoted.

The Federal Court of Appeal has now decided appeals of two such cases,
Baxter, and Jevremovic and Maege, where the CRA denied tax shelter ben-
efits and the taxpayers appealed. In these cases, it was argued that there
were no specific representations that were made to the taxpayers, or that
the taxpayers relied on, in reaching their decision to invest in the shelter.

The Court of Appeal stated that, to be a “tax shelter”, statements or rep-
resentations about the tax savings must be “announced, communicated or
made known, by or on behalf of a promoter to prospective purchasers”.

However, the representations need not necessarily have been made to the
taxpayer who is appealing. As a result, the subjective knowledge of the
purchaser is irrelevant. In the Baxtfer case, such statements in a tax opinion
and appraisals, considered together, created a tax shelter.

Similarly, in Jevremovic and Maege, the absence of actual representations
to sophisticated investors did not matter; there was a tax shelter despite
the appellants’ evidence that no tax benefits were represented to them. The
shelter arises based on the calculation under the definition, rather than
based on any particular investor’s reliance on the representations.



This decision is good news for the CRA, and bad news for many taxpay-
ers who have not reported the required tax shelter identifying information
because they thought their investment was not really a “tax shelter”.
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This letter summarizes recent tax developments and tax planning opportunities; however, we recommend
that you consult with us before embarking on any of the suggestions contained in this letter, which are
appropriate to your own specific requirements.
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[_| Please contact me to discuss my financial and tax needs. The Newport Group
[_| Please add my name to your tax letter mailing list.
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