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TAX-FREE EMPLOYMENT
BENEFITS

If you are an employee, then as a general rule you must pay tax on both
your salary and any employee benefits. Except for benefits that are
specifically identified as non-taxable, all benefits are taxable. The value
of the benefit is included in your income, just as if you had received that
amount in cash. Your employer includes it in your total employment
income as reported on your T4 each February. Your employer is also
normally required to withhold tax at source to cover the tax you pay on
the benefits.

Some examples of common taxable employee benefits include:

e a car provided to you by your employer (the benefit is generally cal-
culated using a standard “standby charge”, plus an amount for GST
or HST, plus an additional amount for operating expenses where the
employer pays any of the expenses)

¢ employer-paid parking

e board, lodging, and rent-free or low-rent housing (with an exception
as discussed below for remote or temporary work sites)

* employer-paid life insurance

e holiday trips, prizes and incentive awards (with an exception for cer-
tain non-cash gifts or awards, discussed below)

e fitness, gym or health club memberships

e interest-free or low-interest loans from your employer (the benefit is
generally the amount of interest that you are not paying)

e stock options (complex rules apply to determine the value and timing
of the benefit)

* income tax return preparation and financial counselling.

The following are some benefits that are non-taxable, either because
they are listed as such in the Income Tax Act, or because of CRA admin-
istrative policy:

1. Your employer’s contributions to your registered pension plan. (The
pension is taxable when you receive it, typically after you retire.)

2. Your employer’s contributions to a group sickness, accident
insurance or disability insurance plan (including critical-illness
insurance). However, if your employer pays such contributions, then
any benefits you receive from the plan (e.g., if you become disabled)



are taxable to you, minus a deduction for any premiums you paid to the
plan yourself over the years.

3. Your employer’s contributions to a “private health services plan”.
This includes a drug plan and a group surgical / medical plan that cov-
ers drugs, medical expenses and hospital charges not covered by public
health insurance. It also includes a dental insurance plan. In addition,
benefits you receive from these plans are not taxable. This is therefore
one of the best possible employee benefits. Note that Revenue Quebec
treats the employer's contribution to the health services plan as a taxable
benefit.

4. Your employer can give you one or two tax-free non-cash gifts per
year for occasions such as Christmas, Hanukkah, birthday or marriage.
The total cost to the employer including taxes must not exceed $500
per year. The same applies to two non-cash awards per year, recogniz-
ing achievements such as years of service, meeting safety standards, or
similar milestones. These rules do not apply to cash or near-cash (e.g.,
gift certificates, gold nuggets, securities, or any item that can easily be
converted to cash). Where the cost of a gift or award exceeds $500, the
tull value is taxable. A reward to an employee may be taxable if it is for
achieving an economic objective relating to the employment.

5. The cost of an attendant to assist you at work if you are sufficiently
disabled that you qualify for the disability tax credit. This can be paid
directly by the employer, or paid to you as a reasonable allowance.

6. Child care that is provided at the workplace, managed directly by the
employer, provided to all employees at minimal or no cost, and avail-
able only to employees. Third-party child care paid by an employer is a
taxable benefit.

7. Computers provided by the employer, if provided to enhance employ-
ees’ quality of life and computer literacy, under the CRA’s guidelines for
employment-related training.

8. Legal fees paid by an employer, if they relate to an employee act during
the normal course of employment duties.

9. Reimbursement of certain moving expenses if you relocate because of
your employment.

10. Board and lodging at, and transportation to, a “special work site”
where you work temporarily, or a “remote work site” that is remote
from any established community.




11. Transportation to the job, if provided directly by the employer. A
reimbursement or allowance for transportation is generally taxable.
However, if you are blind, or have a severe and prolonged mobility
impairment that entitles you to the disability tax credit, then trans-
portation and parking costs, whether paid directly by the employer or
reimbursed to you, are non-taxable.

12. Tuition fees for you to take courses that primarily benefit the employer,
if you agree to continue employment for a reasonable time after the
training. If you are given time off with pay to attend the courses, that is
generally sufficient evidence that the tuition is paid for the employer’s
benefit rather than yours.

13. Uniforms, special clothing or safety footwear that you need for your
job. If the employer pays for the dry cleaning or laundering of such
clothes, that is also non-taxable.

14. Work permit and visa fees paid by an employer so that a foreign
employee can work in Canada. However, permanent resident authoriza-
tion fees are considered to be a taxable benefit if paid by the employer.

For more detailed information, see the CRA’s guide T4130, Employer’s
Guide — Taxable Benefits, available on cra.gc.ca.

If you have any flexibility about your compensation plan, you should
discuss with your employer whether you can receive more of your com-
pensation in the form of tax-free benefits. This can save you income tax
while costing your employer the same.

DO YOU MAKE MONEY
SELLING ON EBAY?

eBay, as almost everyone knows, is an online auction house that allows
you to sell just about anything.

eBay Canada was recently ordered by the Federal Court to disclose to
the Canada Revenue Agency details of its “Power Sellers” (vendors with
substantial volume of sales) who are registered with eBay at Canadian
addresses.

The technical dispute in the Federal Court had to do with whether eBay
Canada was required to provide information that it had access to, but did
not own, and was not stored in Canada. The Court ruled that, for purposes



of the rule in the Income Tax Act permitting the CRA to demand informa-
tion in the course of its audits, the information was in Canada.

Unless the Federal Court of Appeal reverses this decision, eBay Canada
will have to provide the information in question to the CRA. Audits of the
Power Sellers can be expected to follow.

If this process works well for the CRA, one can expect that all eBay ven-
dors might eventually be audited.

If you are an eBay Power Seller and have not been reporting all of your
income, you should consider making a Voluntary Disclosure to the CRA
before the CRA gets your name from eBay and starts an audit. With a
Voluntary Disclosure, all penalties are eliminated and no criminal charges
will be laid. You will still be required to pay the tax and interest.

CRA officials in charge of the Voluntary Disclosure Program at
Headquarters in Ottawa have confirmed that a disclosure will still be con-
sidered “voluntary” if it is made because of the eBay court case. In other
words, the fact that you know that the CRA will get your name from eBay
is not enough to disqualify you. If, however, you have already been notified
that you are under audit, then the disclosure will not be “voluntary” and
you may be subject to penalties and criminal prosecution.

If you have only sold items occasionally on eBay, and are not in the “busi-
ness” of making money from eBay, then you do not necessarily need to
report your profits as income for tax purposes. The line between a hobby
and a business is not always clear, however, and you may wish to get pro-
fessional advice as to how to proceed. (Power Sellers are almost certainly
in business!)

Note also that if what you sell on eBay includes items that you have
owned for a long time (e.g. collectibles you acquired years ago), the gains
from selling them may be capital gains, which are only half taxed. Even bet-
ter, if you are selling “personal-use property”, it is deemed by the Income
Tax Act to have a cost base (and sale price) of minimum $1,000, so only the
gain from a sale price exceeding $1,000 per item will be taxed at all, and
even that gain will be only half taxed.

REGISTERED DISABILITY
SAVINGS PLANS — UPDATE

Registered Disability Savings Plans (RDSPs) were discussed in our
October 2007 Tax Letter. Like a Registered Education Savings Plan, they

4



will allow investment income to accrue tax-free for the benefit of disabled
individuals. As well, an RDSP will be eligible for government assistance
in the form of a Canada Disability Savings Grant (CDSG) and a Canada
Disability Savings Bond (CDSB).

The government introduced legislation on October 2, 2007 to implement
the RDSP. This legislation is part of a package of amendments to implement
various provisions of the March 2007 Budget, as well as numerous techni-
cal changes. It is available on the Department of Finance web site at www.
fin.gc.ca.

GST INPUT TAX CREDITS
— CHECK THE NUMBER!

As you are likely aware, most businesses receive a refund of all GST they
pay, in the form of an “input tax credit” (ITC). The GST applies to all sales
throughout the production and distribution chain, but because of ITCs, it
ends up being a tax only on the consumer.

To claim ITCs, you must have adequate documentation from the sup-
plier. One of the key requirements is that the documentation (such as an
invoice or receipt) must include the supplier’s GST registration number
(Business Number, 9 numbers plus the code “RT” (not any other code),
and possibly 4 more numbers). The CRA will disallow the ITC if you are
audited and cannot provide the supplier’s GST number.

You cannot necessarily rely on the GST number printed on your supplier’s
invoice. While this will usually be sufficient, if the number is wrong or the
supplier’s GST registration has been cancelled, you will be out of luck.

Recent court cases, including the Federal Court of Appeal decision in
Systematix Technology Consultants Inc., have held that you cannot claim an
ITC with an invalid supplier’s GST number, even if the supplier has misled
you.

There is a solution, however. You can check any supplier’s GST registra-
tion on the CRA web site at cra.gc.ca/gsthstregistry. You need to provide
the supplier’s exact legal name (as registered with the CRA), as well as its
Business Number and the date of the transaction. The CRA will then pro-
vide confirmation that the supplier was registered to that number as of that
date.



For any large purchases, if you have any question as to whether the sup-
plier is correctly registered and has given you the right GST number, make
sure to use the CRA’s web site to check!

CRA WARNS TAXPAYERS
ABOUT CHARITY SCHEMES

The Canada Revenue Agency has been engaged in an ongoing battle with
taxpayers and tax shelter promoters who promote various schemes to use
and abuse the charitable donation credit. While Canada and the provinces
offer generous tax relief for genuine donations to charities, many promot-
ers have misused the system to manufacture tax savings beyond those
intended.

The CRA recently issued another news release about such schemes. As
the Minister of National Revenue put it, “If it sounds too good to be true,
don’t fall for it. Taxpayers need to know that the CRA is auditing all tax
shelter gifting arrangements.” The accompanying “Taxpayer Alert”, warn-
ing taxpayers about gifting arrangements, states:

Warning: Participating in tax shelter gifting arrangements is
likely to result in a tax bill!

Despite numerous warnings and audit actions by the Canada
Revenue Agency (CRA), taxpayers are still participating in tax
shelter gifting arrangements. The CRA is urging taxpayers to
avoid these schemes.

The CRA is auditing all gifting arrangements

Taxpayers should be aware that the CRA plans to audit all tax
shelter gifting arrangements. Every audit completed to date has
resulted in a reassessment of tax, plus interest. In many cases the
CRA has denied the “gift” completely. Penalties will be consid-
ered, especially where an investor was audited and reassessed
for previously participating in a gifting arrangement.

Stats and Facts

e To date, the CRA has reassessed over 26,000 taxpayers who
participated in these schemes, and denied about $1.4 billion in
donations claimed.

e Audits of another 20,000 taxpayers involving $550 million in
donation claims are just about complete.



e Audits on other arrangements involving over 50,000 taxpayers
are about to begin.

Current Promotions

New schemes are being marketed that claim to be different
from those for which the CRA has previously issued warnings.
Taxpayers should avoid all schemes that promise donation
receipts for 3 to 4 times the cash payment. It is the CRA’s position
that the proposed legislation, effective since 2003, will apply to
reduce the donation credit to no more than the actual cash pay-
ment. Furthermore, as indicated above, completed audits have
shown that there was effectively no gift being made in many
cases, and as a result, the donation was reduced to zero.

Tax shelter identification numbers

The CRA reminds taxpayers that tax shelter numbers are used
for identification purposes only. These numbers identify both the
schemes and those taxpayers who participate in them. They do
not guarantee that taxpayers are entitled to receive the proposed
tax benefits.

Not been contacted by the CRA yet?

The CRA generally has three years from the date of assessment
to reassess taxpayers, and these audits can take over a year to
complete. The fact that investors in these tax shelters have not
been contacted and/or reassessed should not be interpreted as
the CRA’s acceptance of their claim.

The CRA’s advice in its Taxpayer Alert should be well heeded. Make
sure you obtain reliable, independent professional advice before getting
into any tax shelter scheme, especially one involving charitable donations.
Otherwise you may be setting yourself up for years of headaches, and a
large tax bill years down the road.

ROOM AND BOARD FOR
AMATEUR JUNIOR HOCKEY
PLAYERS

On June 22, 2007, Parliament passed a private member’s bill amending
the Income Tax Act. This is very rare: income tax amendments are almost
always put forward by the Department of Finance.




Bill C-294 added a rule to the Income Tax Act (s. 6(1)(b)(v.1)), to provide
a taxable benefit exemption for board and lodging provided to amateur
sports players who are under 21, and who receive board and lodging from
their teams which are non-profit organizations or charities. The exempt
allowance can be up to $300 per month.

The amendment is not restricted to hockey players. It applies to any
sports team player under 21 who meets the conditions.

It took a year, but the bill was passed. Sometimes members of Parliament
actually listen to the needs of the people!

AROUND THE COURTS

Workers were independent contractors

Many cases have recently come to the Tax Court of Canada on whether
a particular worker is an employee or an independent contractor. The tax
effects on both the worker and the payer are significant. For example, the
payer will be liable for source deductions withholding if the worker is an
employee; the worker cannot claim Employment Insurance benefits unless
he or she is an employee; and the worker cannot claim business expenses
unless he or she is an independent contractor.

The determination of “employee” versus “independent contractor” is not
an easy one to make, and depends on various factors as determined by the
Courts.

In the recent Lang case, the issue was the status of individuals who worked
for a duct cleaning business. The owners took orders and contracted the
workers to do the work. The owners supplied transportation and the duct
cleaning vacuum. The workers were free to decline jobs if they wished. If
the work was unsatisfactory, the workers had to return on their own time
to correct the problem. The workers did not receive employee benefits,
vacation pay or job security, and their work was not directly supervised by
the owners. The owners and the workers all considered the workers to be
independent contractors.

On the facts, the Court ruled that no matter which criteria were applied,
the workers were independent contractors. As a result, the owners were not
required to withhold source deductions or to pay Employment Insurance
premiums and Canada Pension Plan contributions for the workers.



ERRATUM

In last month's Tax Letter, an article on "Tax-free Transfers to Your
Corporation” erroneously indicated that the filing date for the relevant
election was the later of your tax filing-due date and your corporation's
tax filing-due date for the year of the transfer. In fact, the filing date for the
election is the earlier of your tax filing-due date and your corporation's tax
filing-due date for the year of the transfer. We regret the error and apolo-
gize for any inconvenience.

* % %

This letter summarizes recent tax developments and tax planning opportunities; however, we recommend that
you consult with us before embarking on any of the suggestions contained in this letter, which are appropriate
to your own specific requirements.
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